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Reality of Ad-Dharourah Al Shar’iyah
(or necessity)

By Dr. Moahmmed Ibn Hussain Al Jizani®?

Praise is due to Allah Cherisher of the worlds,
and peace and blessing be upon he who was sent
as mercy to mankind.

Allah the most high has intended to this
Shari’ah to be eternal and ordered people to adhere
to it and act according to its rules, no difference in
that between the able and the disable nor between
the compelled by necessity and the one acting vo-
luntarily.

Condequently, Shari’ah considered the estima-
tion of the cases of compulsion and oberving of
the situations of those compelled by necessity be-
cause it the Shari’ah of the Cherisher of the worlds
which is entirely implies fairness, mercy, interests
and wisdom. Allah Almighty says:

Should He not know

(*) (Associate Professor at the College of Shari’ah, Islamic
University of Al Medina Al Munawarrah).
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He that created

And He is The Subtle

The Aware

For all that I would like to study this impor-
tant topic wihich is «the reality of Ad-Daroura Al
Shar’iyah».

Firstly: Al Fugaha define Ad-Daroura as the
severe need leading to the opposition of the
Shari’ah judgment. No matter whether this need is
general or special, it could be classed as Daroura
as regards deeming it as permissible. However, this
is not a general rule; it is preconditioned that due
to this need affliction spreads and increases, or that
it turns to be a common practice, or a text is men-
tioned for that, or if there is a similar case in
Shari’ah to which it could be attached.

Secondly: the Book, Sunnah and the general
principles of Shari’ah have all given consideration
to the issue of Ad-Daroura. Allah Almighty says.

He hath only forbidden you

Dead meat, and blood,

And the flesh of swine,

And that on which

Any other name hath been invoked

Besides that of Allah

But if one is forced by necessity,
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Without willful disobedience,

Nor transgressing due limits,

Then is he guiltless.

For Allah is Oft-Forgiﬁhg

Most Mercifal (Surat Al Baqarah, ayah 173).

The Messenger of Allah (peace and blessing of
Allah be upon him) also quoted as saying «there
should be neither harming nor reciprocating of
harmy.

The general principles of Shari’ah (or Qawaid
Al Shari’ah Al aama) also give consideration to
Ad-Daroura because our Shari’ah is based on pro-
tecting the five necessities (or Dharouriyat) which
are: religion (Deen), life (Nafs), reason (Aql), off-
spring (Nasl), property (Mal). And due to the fact
that it is also based on bringing interests for the
people and warding evils off them; and taking into
the account that Shari’ah is based on facilitating
and lifting hardship from accountable persons (or
Mukallafeen). Moreover, because Shari’ah judg-
ments depend on capability and affording.

Thirdly: among the reasons of acting under
cases of Ad-Dharourah are case situations such as
compulsion by unjust person, hunger, medication,
and fending off an assailant. All these reasons
share one thing which is the protection of the five
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Dharouriyat: Deen, Nafs, Agql, Nasl and Mal.

Fourthly: four conditions should be fulfilled as

to consider Ad-Dharourah as Shari’ah matter; these

arc.

1-

Occurring od severe harm whether it is certain
or possible.

Absence of legitimate means to remove this
harm which then committing of a prohibited
act is a must in order to remove that harm,

This Dharourah which is to commit a prohib-
ited act has to be estimated in terms of quan-
tity and time. That is to say, this prohibited
matter should be committed at the least possi-
ble limit and the excuse to commit such a pro-
hibited act should be restricted to the time
during which the excuse remains.

Considering consequences so that the act com-
mitted by Dharourah does not result in a
harm equal or more that the occurring harm.

Fifthly: acting by Dharourah is a tempor-
ary situation and an exceptional issue. -There-
fore, it is necessary to work hard in order to
remove this case of Dharourah and not lean
totally on excuses.

Exerting effort to remove Dharourah case
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is an obligatory matter. It is Fardh Kifaya (or
the duty if performed by some, the obligation
falis from the rest) on this Ummah and
Fardh Ayn (compulsory duty on every single
Muslim to perform) on those who are able
among this Ummah. ‘

Sixthly: Ruling to act under Ad-Dharour-
ah Al Shar’iyah is permissibility. Considering
the indications and circumstances related to
such Dharourah, its ruling will then range be-
tween permissilbility and obligation. In this
case acting according to Ad-Dharourah Al
Shar’iyah will not be unlawful, because it is al-
ways contingent on the fact that it should not
be contradicted by an evil equal to or out-
weighing it.

Seventhly: the principle known as (Ad-
Dharourat tubech Al Mahthorat) or necessities
give an excuse to commit prohibited acts need
to be restricted from two’ sides:

e Permissibility here means lifting sin
and hardship; it does not denote granting
choice to do or leave an act.

o Necessities do not give an excuse to
commit all the prohibited acts as some
prohibited acts are never permitted.
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Eighthy: the issue of Ad-Dharourah is related
to some fundamentalist and Fighi principles:

Among the fundamentalist issues related to
Ad-Dharourah are: Rukhsa.

(Dispensation given by Shari’ah), Istihsaan
(juristic preference or a method of exercising perso-
nal opinion), Al Masalih Al Mursala (implies to
make laws, in matters for which the Shari’ah has
not made any express prescriptions) and authorizing
of Al Mukrah (the person compelled by necessity). -

Ad-Dharourah is one of the strongest reasons
of making Rukhsa. It is valid to be a basis to Is-
tihsaan, and might be one of the sections of Al
Masalih Al Mursala. Moreover, Ikrah (of compul-
sion by necessity) is considerd one of th reasons of
acting under Dharourah.

Falls under Dharourah are two main Fighi
principles: the first one states:

«Hardship brings about facilitaion». This
means that Ad-Dharourah is among the hardships
which require facilitation and alleviation. The sec-
ond says «harm has to be eliminated». Acting un-
der Dharourah may either be a means to ward off
harm before it occurs or removing it after it occurs.

e e Ate . e
Mo P e %
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